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CARRAZZO MEDIA RELEASE 
 

ATO STOPS LOSS RULES ESCAPE 
 

The 2009 changes to the “Non-Commercial Loss” (NCL) rules have hindered 
the ability for many high income earners to immediately claim legitimate tax 
losses in relation to their horse activities. 
 
However, for these high income earners, there seemed to be a legitimate 
option to work around these new rules if proper tax planning took place, this 
being in the form of the “salary packaging” of their horse business expenses 
by their employer, this with the view to lowering their “adjusted taxable 
income” (ATI) to under $250,000 . If ATI is under $250,000, less stringent 
NCL rules need to be met to be able to claim the horse loss. 
 
For the record, the ATI includes the sum of: 
 

 Taxable income for that year (e.g. wages less work related deductions); 

 Reportable employer superannuation contributions (“RESCs”) for that 
year;  

 Total net investment losses for that year; and 

 Reportable fringe benefits for that year. 
 
Salary packaging no longer available 
 
Unfortunately, this salary packaging option has now been closed by the ATO 
via a draft determination it issued on 29 May 2013.  
 
This determination considers whether an employee’s income is increased – 
for the purposes of the $250,000 threshold in the NCL provisions – when 
applying the FBT provisions in relation to the employer reimbursing the 
employee under a salary sacrifice (or similar) arrangement for their business 
expenditure to a third party. 
 
See below for an example, adapted from a previous release of mine, of how 
salary packaging would apply to keep an individual’s income under $250,000. 
 

Example – reducing ATI to under $250,000  
 

Delta is a high income earner working for a leading investment bank. 
Her salary is $500,000 p.a. For the purposes of this example, her ATI 
is the same figure. 
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Delta is also a keen horse breeder and has bred commercially for 
many years. For the 2013 tax year, her horse sales income was only 
$50,000, however her expenses were $260,000, thus her horse tax 
loss for 2013 is $210,000 ($50,000 income less $260,000 expenses). 
 
 
 
Under the new NCL rules, Delta could only claim this $210,000 loss 
immediately if she successfully applies to the ATO for a private ruling, 
such ruling having to demonstrate that his horse activity has long term 
“commercial viability”. This is so as Delta’s ATI is $500,000, i.e. in 
excess of $250,000. 
 
So, how can Delta still “claim” her horse expenses for 2013? 
 
Delta would approach her employer and ask that all of her $260,000 of 
horse expenses be paid directly by her employer under a “salary 
sacrifice” arrangement. Accordingly, her salary income is reduced to 
$240,000 ($500,000 less $260,000) and she no longer has to meet the 
new NCL income tests. How do we prove he is in the same tax position 
as if he’d been able to claim his $210,000 loss against his salary? See 
calculations below. 

 

       Non-packaging (paying $260,000 of horse expenses from "own pocket") 

       

    
 $  

   Salary  
   

                    $       500,000 
     

          

Less: Horse tax loss 
  

                     $    (210,000) 

$50,000 
sales 
less  

   

     

$260,000 
business 
expenses 

  Taxable income after horse loss                      $       290,000 
     

          Less: Tax on $290,000 (excl M 
Levy)                       $      104,047 

     

          After tax position 
  

                      $      185,953 
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         Packaging $260,000 horse "business costs" with employer 
     

 
   

                     $ 
  

Salary  
   

 $             240,000  

$500,000 
 less 
$260,000  

     

horse  
expenses 

   Add: Horse business sales income 
only  $               50,000  

     

          Taxable income after adding horse  
      income only 

  
 $             290,000  

     

          Less: Tax on $290,000 (excl. M 
Levy)  $             104,047  

     
FBT cost 

   
 $                        -    

no FBT 
 applies 

   

          After tax position 
  

 $             185,953  
     

           
New ATO determination 
 
In the ATO’s view, the individual’s taxable income under the ATI criteria is 
increased, when applying their interpretation of the operations of the FBT Act, 
by the amount that the individual is reimbursed by their employer under a 
salary sacrifice (or similar) arrangement. 
 
Per our example above, the reduced $240,000 salary would be increased by 
the reimbursed amount of $260,000, thus Freda’s ATI goes back to being 
$500,000. Accordingly, as her ATI is $250,000 or more, she is forced to apply 
for a private ruling to be able to claim her horse losses in FY 2013. 
 
Before this ATO determination, the general view of the tax community was 
that the operation of the FBT Act would not lead to the employer 
reimbursement forming part of ATI, unfortunately this determination indicates 
otherwise. 
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This determination is only in draft form and I will update the industry if there 
are any changes in the final version, though I doubt intense lobbying will 
change the ATO position on this. 
 
You are welcome to contact me if you wish me to clarify or expand upon any 
of the matters raised in this release. 

 

End of release. 
 
 
 
 
 
 

 

DISCLAIMER 
 
Any reader intending to apply the information in this article to practical 
circumstances should independently verify their interpretation and the 
information’s applicability to their particular circumstances with an accountant 
specialising in this area. 
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PAUL CARRAZZO CPA 
CARRAZZO CONSULTING CPAs 
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TEL:   (03) 9982 1000 
FAX:   (03) 9329 8355 
MOB: 0417 549 347 
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